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The Colorado Supreme Court re-
cently decided two cases regard-
ing relocation or “removal” mat-

ters.1 These cases involve the majority
time parent’s2 request to move with his
or her child or children to a geographical
location that would substantially change
parenting time for the non-relocating
parent—usually, but not always, out of
the state of Colorado. The first case, In
Re the Marriage of Ciesluk,3 involved the
request of one parent to move out of
state after the divorce decree was grant-
ed. The second case, Spahmer v. Gul-
lette,4 involved the initial determination
of parenting time when one parent
wanted to move away from the state of
Colorado.5

These were the first Colorado Su-
preme Court cases involving parental
moves decided after the Colorado Gen-
eral Assembly amended the Uniform
Dissolution of Marriage Act in 2001.
This amendment modified CRS § 14-10-
129 to directly address the issue of mod-
ification of parenting time when the ma-
jority time parent wishes to move with
a child.This article provides an overview
of relocation law and the 2001 statute. It
also discusses how the Ciesluk and
Spahmer cases impact relocation cases
in Colorado.

Overview of 
Relocation Cases

In general, U.S. appellate courts ana-
lyze relocation cases in two ways: (1) by
considering constitutional arguments;
and (2) by considering social sciences ar-
guments through the lens of the “best
interests of the child.”6 The following al-

ternative generalizations have been
used by courts across the nation to guide
the outcome of relocation cases:

1.A majority time parent generally
should be able to move with a
child.7

2.A child’s best interests are para-
mount.8

3.The courts should analyze each
case on its own merits and eschew
generalizations and presumptions.9

Keeping these generalizations in
mind, courts have taken different for-
malistic approaches in relocation cases,
including:

• putting the burden of proof on the
relocating parent

• putting the burden of proof on the
objecting parent

• refusing to assign either parent the
burden of proof

• giving the relocating parent a pre-
sumption that a move will be al-
lowed

• giving the objecting parent a pre-
sumption that the child should re-
main in the state

• recognizing the constitutional rights
of the relocating parent

• recognizing the constitutional rights
of the objecting parent

• elevating the best interests of the
child to a standard that trumps or is
equal to the parents’ constitutional
rights.

Historically, Colorado appellate courts
have alternatively taken the positions
that: (1) in general, it is in the best inter-
ests of a child to stay in the state of Colo-
rado, with both parents;10 (2) in general,
it is in the best interests of the child to
stay with a custodial parent;11 and (3)
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there is a presumption that a child should
remain with the custodial parent unless
the child would be endangered.12 Now,
Colorado courts use the “best interests
standard” when making relocation deter-
minations and give no presumptions to ei-
ther parent and do not allocate the bur-
den of proof to either parent.13

The 2001 
Relocation Statute

Before 2001, there was no Colorado
statute dealing directly with relocation re-
quests and, as a result, case law was ap-
plied to relocation matters. In the case In
re Marriage of Francis,14 the Colorado Su-
preme Court developed a test for trial
courts to apply when considering a custo-
dial parent’s request to move a child out of
the state. First, a custodial parent had to
present a prima facie case showing that
there was a sensible reason for the re-
quested move. Once the custodial parent
presented a prima facie case, a presump-
tion in favor of allowing the child to move
with the custodial parent arose.15

The burden then shifted to the non-cus-
todial parent to show that the move was
not in the child’s best interests.16 The non-
custodial parent could overcome the pre-
sumption in favor of the move by showing
one of the following: (1) the custodial par-
ent had consented to the modification of
custody to the non-custodial parent; (2)
the child had been integrated into the
non-custodial parent’s family with the
custodial parent’s consent; or (3) the
child’s present environment endangered
his or her physical health or significantly
impaired his or her emotional develop-
ment (“the endangerment standard”).17 If
no credible evidence of endangerment ex-
isted, the non-custodial parent could over-
come the presumption in favor of a move
by establishing, by a preponderance of ev-
idence, that the negative impact of the
move cumulatively outweighed the ad-
vantages of remaining with the custodial
parent.18

This test was based on the Court’s gen-
eral philosophy that:

[A] child’s best interests are served by
preserving the custodial relationship,
by avoiding relitigation of custody deci-
sions, and by recognizing the close link
between the best interests of the custo-
dial parent and the best interests of the
child. In a removal dispute, this leads
logically to a presumption that the cus-
todial parent’s choice to move with the
children should generally be allowed.19

In practice, under Francis, most majori-
ty time parents were allowed to move
with a child.This created a certain degree
of predictability and served the Court’s
goal of minimizing litigation.

However, in 2001, the Colorado General
Assembly rejected Francis and amended
the modification of parenting time stat-
ute.20 CRS § 14-10-129(2)(c) abrogated the
endangerment standard and replaced it
with a “best interests” standard. Under
the statue, when a majority time parent
wishes to relocate with a child, the trial
court must take into account all relevant
factors, including nine new factors set
forth in CRS § 14-10-129(2)(c), as well as
the best interests factors set forth in CRS
§ 14-10-124(1.5).21 The trial court must
weigh the factors and determine whether
the move would be in the best interests of
the child.

CRS § 14-10-129(2)(c) as amended re-
quires consideration of the following fac-
tors when determining the best interests
of a child:

• the reasons for relocation with the
child

• the reasons the opposing party is ob-
jecting to the proposed relocation

• the history and quality of each party’s
relationship with the child since the
entry of any previous parenting time
order

• the educational opportunities for the
child at the existing location and at
the proposed new location

• the presence or absence of extended
family at the existing location and at
the proposed new location

• any advantages to the child’s remain-
ing with the primary caregiver

• the anticipated impact of the move on
the child

• whether the court will be able to fash-
ion a reasonable parenting time
schedule if the change requested is
permitted

• any other relevant factors bearing on
the best interests of the child.22

The amended statute does not assign to
either parent the burden of proving what
is in the best interests of the child. It does
not give special significance to the fact
that a parent has been a majority time
parent, although it directs the trial court
to consider the advantages of keeping the
child with that parent.No special showing
is required to support making a change to
majority time and minority time parent
arrangements when a relocation request
has been submitted. Thus, the statute
puts parents on a level playing field at the

time a request for relocation with a child
is made. Whether a child moves and
whether a child stays with a majority
time parent must be determined using
the best interests standard.

The Ciesluk Case
Ciesluk involved divorced parents who

shared joint parental responsibility for
one son, who was six years old at the be-
ginning of the case.23 Mother was the ma-
jority time parent and Father’s parenting
time was scheduled for alternating ex-
tended weekends and one overnight every
other week.

Shortly after the divorce was finalized,
Mother filed a motion to relocate to Ari-
zona and modify parenting time pursuant
to CRS § 14-10-129. She proposed a new
parenting time schedule that would re-
duce Father’s time to approximately six
weeks per year. Mother’s stated reasons
for relocation included a potential new job
in Arizona, as well as family, including a
sick parent. Father opposed the motion.

The court appointed a Special Advo-
cate. The Special Advocate recommended
that the child stay in proximity to both
parents so he would enjoy the benefits of
growing up with two parents. Her recom-
mendations included that the child not
move from the state and that he continue
to live primarily with Mother in Denver.

During the trial, the trial court judge,
sua sponte, recommended that the par-
ents review an article written by Sanford
Braver and others about relocation.24

The judge summarized the article as say-
ing that a move with a child generally
harms the long-term relationship be-
tween the child and the left-behind par-
ent. The trial court denied Mother’s mo-
tion to relocate with the child. Mother
appealed, and the Court of Appeals, in a
published decision,25 upheld the trial
court’s order.

Mother appealed to the Colorado Su-
preme Court. She argued that: (1) the
newly modified CRS § 14-10-129(2)(c) in-
cluded a Francis presumption in favor of
a move by a majority time parent; (2) if
CRS § 14-10-129(2)(c) did not include such
a presumption, it unconstitutionally dis-
couraged Mother from traveling; and (3)
the trial court abused its discretion in ap-
plying the statutory factors.

The Colorado Supreme Court held that
the trial court properly concluded that
CRS § 14-10-129(2)(c) eliminated the
Francis test for analyzing relocation cas-
es; amendments to the statute eliminated
the presumption in favor of the majority
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time parent seeking to relocate. As a re-
sult, both parents now equally share the
burden of demonstrating what is in the
child’s best interests.

The Court further held that the statue
did not unconstitutionally infringe on
Mother’s right to travel. The Court held
that a majority time parent has a consti-
tutional right to travel, which is impacted
by the relocation statute.However, the mi-
nority time parent also has a constitution-
al right to the care and control of the child.
Additionally, the best interests of the child
test tempers both parents’ constitutional
rights. The Court found that the reloca-
tion statute, as written, takes into consid-
eration those competing constitutional
rights and the concern for the best inter-
ests of the child and protects the interests
simply through correct application of the
statutory factors to the case. The Court
stated that CRS § 14-10-129(2)(c)(I) and
(II) direct the trial court to protect the con-
stitutional rights of parents.

However, the Court ultimately re-
versed the trial court’s ruling and re-
manded the case, because it found that
the trial court abused its discretion in its
application of CRS § 14-10-129(2)(c). The

trial court effectively created a presump-
tion in favor of Father, and in doing so,
unconstitutionally infringed on Mother’s
right to travel. According to the Colorado
Supreme Court, the trial court “prema-
turely concluded that it would be in [the
child’s] best interests to remain in close
proximity to both parents. The effect of
this conclusion was to create a presump-
tion in Father’s favor contrary to the leg-
islative intent of [the statute].”26 By find-
ing that “parenthood results in some sac-
rifice and it is better off for parents to
remain in close proximity,”27 the trial
court “gave substantial weight to the im-
pact of the move on [the child’s] relation-
ship with Father and to Mother’s failure
to establish how the move would ‘en-
hance’ [the child].”28 The trial court ag-
gravated this error by relying on the gen-
eral conclusion reached in the Braver ar-
ticle that it is better for children if
parents remain in proximity.29 In short,
the trial court erred by starting with the
assumption that it is better for a child to
be near both parents than for a child to
move away from one parent.30

Additionally, although the trial court
demanded that Mother prove that a move

would “enhance” the child’s life, it failed to
impose an equal burden on Father to
demonstrate the benefits to the child of
staying in Colorado. By asking the par-
ents to meet different burdens, the trial
court gave a presumption in favor of Fa-
ther.

Guidance for Trial Courts
The Ciesluk opinion includes specific in-

structions to trial courts regarding how to
decide relocation cases. First, trial courts
must determine each case using a specific
factual analysis considering the factors
set forth in CRS §§ 14-10-129(2)(c) and 14-
10-124(1.5)(a).Also:

A court must begin its analysis with
each parent on equal footing; a court
may not presume either that a child is
better off or disadvantaged by relocat-
ing with the majority time parent.
Rather, the majority time parent has
the duty to present specific, non-specu-
lative information about the child’s pro-
posed new living conditions, as well as
a concrete plan for modifying parenting
time as a result of the move.31

Additionally, the court may consider indi-
rect benefits to a child from the move,
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such as a parent’s increased financial sta-
bility or family support.

The minority time parent may object to
the relocation and seek to become the ma-
jority time parent. In the alternative, the
minority time parent may object to the re-
vised parenting plan proposed by the ma-
jority time parent. In such cases, the mi-
nority time parent must propose his or
her own parenting plan.

Each parent has the burden of proving
that his or her proposal regarding where
the child should live and how parenting
time should be allocated is best for the
child.32 If the court decides that it is not in
the child’s best interests to relocate with
the majority time parent, the majority
time parent must propose a new parent-
ing plan if he or she still wishes to relo-
cate.33

Trial courts should be careful when ad-
dressing the statutory factors. Putting too
much weight on any one factor could ex-
pose an order to appeal on the basis that
the trial court imported presumptions or
biases into its ruling. For example, if a tri-
al court places too much emphasis on the
advantages of the child remaining with
the majority time parent, the minority
time parent may appeal on the basis that
the trial court started with the assump-
tion that a child should remain with the
majority time parent.

On the other hand, it is presumably
within the discretion of the trial court to
determine whether one statutory factor is
more important than another in a partic-
ular case. The Court of Appeals reached
this conclusion in Ciesluk;34 however, the
Supreme Court in Ciesluk did not address
this issue.

The trial court might determine, for ex-
ample, that the extended family factor is
not important in a case where the only
family in the state, other than the par-
ents, has never been involved with the
child. Thus, the trial court may give the
extended family factor less weight than
other factors.

Additionally, the Ciesluk opinion holds
that two CRS § 14-10-129(2)(c) factors—
the reason the moving party wishes to re-
locate and the reason the opposing party
objects to a move—serve to protect par-
ents’ constitutional rights.35 As a result,
those factors will tend to be considered
more significant than the other factors.
However, a tension exists between weigh-
ing the statutory factors as appropriate in
each case and refraining from imposing
presumptions by weighing some factors
too heavily.

Constitutional Issues 
In Ciesluk

As the Ciesluk opinion indicates, two
constitutional rights are at issue in relo-
cation cases—the constitutional right of
the parent requesting a move to travel,
and the constitutional right of the non-
moving parent to the care and control of
his or her child pursuant to the U.S. Su-
preme Court case Troxel v. Granville.36

The parameters of the constitutional
right to care and control of a child in the
context of divorcing or litigating parents
are not defined in Ciesluk, which states
only that the non-moving parent has a
“right to parent.”37 This right can be char-
acterized as the right to maintain close as-
sociation and frequent contact with a
child.38

Troxel itself characterizes the right as
the right of a parent to be free from the in-
terference of courts or other parties with
respect to how to raise his or her child.
However, the facts of Troxel involved a dis-
pute between a fit parent and a non-par-
ent, rather than a dispute between par-
ents. As such, in the relocation context,
the Supreme Court has left open the
question of whether both parents have an
equal right to “care and control” of a child
that can be understood as the ability to
determine where his or her child lives.
How to balance the competing interests of
the parents also is unresolved.

Ciesluk can be interpreted to stand for
the proposition that each parent’s consti-
tutional rights are protected by CRS § 14-
10-129(2)(c).The Ciesluk court stated that
an analysis of the reasons in favor of and
opposing the proposed move as required
by CRS § 14-10-129(2)(c) requires the trial
court to balance the parents’ constitution-
al rights.Also, the interests of the parents,
as well as the best interests of the child,
will best be protected if each parent shares
equally in the burden of demonstrating
how the child’s best interests will be im-
pacted by the proposed relocation.39 Ad-
dressing the statutory factors when ruling
on a relocation request should sufficient-
ly address the constitutional issues.40

The Spahmer v. Gullette
Case

The Spahmer opinion was issued on
the same day as the Ciesluk opinion.
Spahmer involved a young, unmarried
couple with a child.41 Both parents
resided in Colorado when the child was
born. When Mother took the child to Ari-
zona, Father filed an action for allocation

of parental responsibilities and parenting
time, as well as a motion for a temporary
restraining order requiring Mother to re-
turn to Colorado with the child.

The trial court entered temporary or-
ders enjoining Mother from removing the
child from Colorado pending further or-
der. Mother then filed a motion to relocate
with the child. The trial court found it in
the child’s best interests for the parents to
have joint parental responsibility and for
the child and Mother to remain in Colo-
rado. The trial court also imposed limits
on where Mother could live in Colorado.
In an unpublished decision, a division of
the Court of Appeals affirmed the trial
court’s order on the grounds that the trial
court properly applied the best interests
standard.

The Colorado Supreme Court reversed
and remanded. The Court held that in a
proceeding for an initial allocation of par-
enting time and parental responsibility,
(as opposed to a post-decree action such as
Ciesluk), the trial court does not have au-
thority to order a parent to live in a specif-
ic location.The trial court must accept the
location in which each party intends to
live and allocate parental responsibilities
and parenting time according to the best
interests of the child.

The Court determined that the trial
court abused its discretion by failing to ac-
count for the “physical proximity of the
parties to each other.”42 The trial court
should have allocated parenting time with
the understanding that Mother intended
to live in Arizona while Father remained
in Colorado. Although the trial court had
to create a permanent parenting plan
based on Mother’s expressed intention to
move, the trial court had the authority to
issue temporary orders keeping the child
in Colorado until permanent orders were
issued.43

Understanding the 
Cases Together

The Spahmer and Ciesluk cases must
be read together to be fully understood.
When interpreted together, the holdings
of both cases are made clearer, and the
unresolved issues in relocation cases are
highlighted. Spahmer and Ciesluk appear
to create a bright line between pre- and
post-decree cases. However, this bright
line appears fuzzy when the holdings are
closely examined.

Spahmer holds that in pre-decree cas-
es, the CRS § 14-10-129(2)(c) factors do
not need to be applied by the trial court.
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Instead, CRS § 14-10-129 applies only to
parenting time modification matters.
However, the best interests of the child
statute, CRS § 14-10-124(a), states that a
trial court must review all relevant factors
in determining the best interests of a
child. If a trial court believes that the post-
decree related factors of CRS § 14-10-
129(2)(c) are relevant pre-decree, those
factors may be reviewed.

Spahmer holds that pre-decree, a trial
court must devise a parenting plan as-
suming a move by the parent who states
he or she will move. Likewise, the trial
court in a post-decree matter also must
evaluate the facts as though the petition-
ing parent will move.

Ciesluk holds that the trial court cannot
use as a starting point a presupposition
that a child is better off with two parents
than one. Instead, the trial court must
make a determination based on what the
child’s life would look like if the child were
to move with the petitioning parent, ver-
sus what the child’s life would look like if
the child stayed with the remaining par-
ent and the majority time parent moved.

The Ciesluk court held that in post-de-
cree relocation cases, the constitutional
right to travel and the constitutional right
to the care and control of children are in-
volved. The Spahmer court did not ad-
dress constitutional issues at all; if a trial
court must assume a move pre-decree,
then the right to travel is not implicated.
However, the Troxel constitutional right of
care and control of children is still impli-
cated pre-decree. There is nothing in the
Troxel opinion to suggest that a constitu-
tional right to the care and control of one’s
child only vests at a certain time or that it
changes character once family law orders
are issued. Therefore, pre-decree, there
are still constitutional issues that can be
addressed.

Reading the cases together exposes
those issues that are still unresolved, and
illuminates what arguments are available
in relocation cases. For instance, language
in Spahmer suggests that in relocation
cases, the trial court can order a parent to
stay in Colorado. However, the Court stat-
ed:

[W]e decline to find that a trial court
has authority to order a parent to live
in a specific place pursuant to subsec-
tion 14-10-124(1.5)(a). Had the General
Assembly wanted the trial courts to
have the authority to dictate the domi-
cile of the parents, then it would have
instructed courts to engage in an analy-
sis akin to that set forth in subsection

14-10-129(2)(c).44 . . . Subsection 14-10-
129(2)(c) incorporates  . . . factors for a
court to consider before allowing a par-
ent to relocate.45 . . . [I]n subsection 14-
10-129(2), the General Assembly pro-
hibits majority time parents from relo-
cating, mandating that a court ‘shall
not modify’ a prior order concerning
parenting time unless certain condi-
tions are met. . . .46 (emphasis added).
In short, Spahmer establishes that pre-

decree there is no statutory authority,
such as there is in a post-decree relocation
case, for a trial court to order a parent to
stay in a certain location. Stated different-
ly, in a relocation case, there is statutory
authority for a trial court to order a par-
ent to live in a certain place.Additionally,
Ciesluk holds that the relocation statute
itself addresses and sufficiently protects
the parent’s constitutional issue of the
right to travel. Finally, a parent’s constitu-
ional rights may be infringed if unfettered
exercise of those rights would result in
harm to the child.47

Together, these cases allow for the argu-
ment that a trial court can order a parent
to live in a specific place in a relocation
case. This proposition was not squarely
addressed and stated in Ciesluk because
the question of whether a trial court could
order a parent to remain in Colorado post-
decree was not an issue on which certio-
rari was granted.

Practice Pointers
The Ciesluk decision did not change the

law;Ciesluk’s holding instructs trial courts
to strictly follow existing law by scrupu-
lously applying the statutory factors of
CRS § 14-10-129(2)(c) when deciding relo-
cation cases. However, the decision will
significantly change how attorneys argue
and judges rule on relocation cases. Before
Ciesluk, many attorneys viewed CRS
§ 14-10-129(2)(c) as making it difficult for
a parent to obtain an order allowing him
or her to move out of state with a child.
Many mental health professionals dealing
with family law matters approached cases
with the presumption that it would be
best for children if they could continue to
have the benefit of two active parents
nearby and, therefore, usually recom-
mended against moves. This was the re-
sult of the attention the Braver article48

received in Colorado.
Now that courts no longer may pre-

sume that children are better off with two
nearby parents instead of one, parties
cannot successfully oppose relocation by
arguing simply that the other party

should not move. Parties must provide ev-
idence that the statutory factors support
a finding that a proposed move is in the
best interests of the child.

Each relocation case will be fact-specif-
ic. Thus, attorneys will have a hard time
advising clients as to how a case most
likely will be resolved. There will be very
little predictability in relocation cases,and
cases will require more investigation, evi-
dence, and factual analysis.

Because relocation cases are fact-specif-
ic, practitioners must conduct thorough
discovery to marshal evidence to show
that each statutory factor weighs in the
client’s favor. This discovery must be con-
ducted in a timely fashion because reloca-
tion cases are given priority on court dock-
ets.

Attorneys must be able to provide de-
tailed explanations of what the child’s life
would be like if the child were to live with
their clients, and how that life would be
better for the child than that offered by
the other parent.The parent opposing re-
location cannot prevail simply by arguing
that “losing” one parent because of the
move would not be in the child’s best in-
terests.

Most cases will require the appoint-
ment of a child and family investigator
(“CFI”). This appointment likely will be
the most cost effective way for the trial
court to ensure that the statutory factors
are addressed. CFIs must look into the
particulars of both parents’ residences or
proposed residences, and address how a
move would affect the child’s relationship
with the left-behind parent, as well as the
potential benefits of keeping the child
with the majority time parent.

Attorneys should use the “all relevant
factors” clause in CRS § 14-10-124(1.5)(a)
to bring in evidence unique to the individ-
ual family that may not be adequately ad-
dressed by a consideration of the statuto-
ry factors. For instance, attorneys may
wish to bring in evidence of whether the
majority time parent actually will move if
the court orders that the child remain in
Colorado, or whether the minority time
parent would move to follow the child.

If there is evidence that one of the par-
ties has not followed court orders, this op-
posing party should present it. Many tri-
al court judges find this evidence to be
particularly salient,49 because one par-
ent’s failure to follow court orders while
in-state may indicate that he or she like-
ly would have difficulty following court or-
ders when out-of-state.Also, the failure of
a minority time parent to make use of all
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available parenting time is relevant, as is
the failure to provide financially for the
child.

In original actions, although a trial
court may temporarily order a parent who
has left Colorado to return pending per-
manent orders,50 as a practical matter,
courts may be less likely to do so when the
majority time parent has left with the
child. However, in modification actions,
the attorney who advises a client simply
to leave with the child runs a very serious
risk of the court finding that the parent
cannot follow court orders.This can result
in, among other things, a change in the
majority time parent.

Conclusion
Pre-decree, a trial court must develop a

parenting plan that is workable for par-
ents who may be living far from each oth-
er. The trial court must apply CRS § 14-
10-124 when developing a parenting plan,
which requires the identification of a ma-
jority time parent. Parents are on equal
ground regarding application of the best
interests standard.

Post-decree, a trial court must consider
the statutory factors of CRS §§ 14-10-129
(2)(c) and 14-10-124 to determine whether
it is in the best interests of the child to
move with a majority time parent. Major-
ity time and minority time parents start
on equal footing, and the court must pro-
tect the constitutional rights of both par-
ents by appropriately applying the stat-
ute.

The Ciesluk and Spahner holdings di-
rect trial courts to make good on the prom-
ise of the relocation statute—that parents
will start on equal footing when one par-
ent requests to relocate. However, as is of-
ten the case when the law disallows pre-
sumptions, relocation matters now will be
fact-intensive. As a result, investigations
and hearings may be time-consuming and
complex, outcomes may be unpredictable,
and appeals may be likely.

NOTES

1. Although the case law previously re-
ferred to these cases as “removal” cases, the
Colorado Supreme Court now refers to them as
“relocation” cases.

2. Colorado statutes no longer use the term
“custodial parent.”What was previously a “cus-
todial parent” is now a “majority time parent”
or a “primary residential custodian.”

3. Ciesluk, 113 P.3d 135 (Colo. 2005).
4. Spahmer, 113 P.3d 158 (Colo. 2005).
5. Spahmer is not actually a relocation case

according to its holding; it is an original par-
enting-time action that involves a parent who
wished to move from the state of Colorado.

6. For instance, the courts may rely on so-
cial sciences research that indicates that the
best interests of the child are best preserved by
protecting the child’s relationship with a ma-
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